
MEMORANDUM 

TO: Mayor Frohlich and Victor City Council 
FROM: Jeff Bower and Elizabeth Koeckeritz 
RE: Opposition to Proposed Ordinance 0589 
DATE: October 26, 2021 

Givens Pursley represents Mountainside, Inc. (“Mountainside” or “Developer”) in 
opposing proposed Ordinance 0589 (the “Ordinance”). Mountainside has pending development 
applications on property (the “Property”) specifically targeted by the Ordinance. The Ordinance 
should not be adopted because no emergency exists. The following undisputed facts establish no 
emergency exists:  

1. The Developer has agreed to pay to construct all water utility infrastructure needed to serve 
the Upper Pressure Zone.  

2. The City’s engineers and Mountainside’s engineers agree that the Upper Pressure Zone can 
be adequately served with the utility improvements proposed by the Developer.  

3. The City, in the Master Development Agreement, already addressed this issue and the 
Developer has the right to build a water tank at Developer’s cost.  

Approval of the Ordinance is illegal because no legitimate emergency exists, it violates the 
Master Development Agreement, and will cause the Developer to incur significant damages.  
Approval of the Ordinance may force Developer to seek judicial relief, including an action for 
damages. Mountainside desires to avoid such actions and to continue to work with the City to 
avoid litigation and negotiate a forward-looking plan that honors Mountainside’s entitlements 
while taking into consideration the special characteristics of the land. 

I. The Proposed Ordinance.  

The Ordinance, if adopted, would “enact a moratorium for a period of 6 months, on all new 
approvals of any subdivision application and building permits within the Upper Pressure Zone.” 
The only basis for the moratorium is a one page letter from the City engineer stating: “Continued 
development without a solution could cause an imminent peril to the public health, safety, or 
welfare.” (Emphasis added.) The City engineer’s letter recommends “no development should 
occur within the Upper Pressure Zone until a feasible solution and method to pay for it has been 
established.” 

As discussed below, the Developer and the City engineer have already identified a “feasible 
solution” and a “method to pay for it.” In short, there is no justification for a moratorium because 
there is simply no imminent peril to the public health, safety or welfare of the type that requires 
adoption of the Ordinance. 
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II. Water Service to the Upper Pressure Zone.  

Water service to the Upper Pressure Zone has been studied and planned for nearly 20 years. 
In 2004, when the Property was annexed, the City agreed to serve the Mountainside’s property in 
the Upper Pressure Zone. In 2005, as part of the Master Development Agreement, the City and the 
Developer detailed Developer’s rights and obligations related to water service. The Master 
Development Agreement states:  

The City will allow the Developer to connect to and use the existing City water 
facilities, provided the Developer covers all costs necessary to make the proper 
connection. Developer will build a Pump station at the site of the neighborhood 
center …. The Developer will conduct a pressure test to guarantee adequate fire-
fighting water pressure is available with each phase’s waterline installation. At 
Developer’s option a tank based pressurize system or additional pumps shall be 
included when needed to meet fire-fighting for requirements for the eastern 
phases. The construction cost of these improvements will be borne by the 
Developer. The City reserves the right to allow for future connection to this water 
system by other developers and users in the general area in order to provide water 
service to the cities growth areas. The developer shall be entitled to reimbursement 
from these other developers and individuals when they connect to the water system 
improvements built by the developer.. 

See Master Development Agreement, Exhibit O (emphasis added).1 The Developer intends to build 
the infrastructure as planned since 2005, and has the ability and capacity to provide sufficient water 
pressure to these areas.   

III. Adoption of the Ordinance is Improper.  

The City must find that “an imminent peril to the public health, safety, or welfare” 
requires adoption of the Ordinance.  I.C. § 67-6523 (emphasis added).  The Council cannot make 
this finding. There is no imminency or immediacy of peril to the public health, safety, or welfare. 
To the contrary, discussions about water flow to the Upper Pressure Zone have long been known 
and the Developer is required, under the Victor City Code and the Master Development 
Agreement, to engineer, construct, and fund water utility improvements.  This has been true since 
the Developer entered into the Master Development Agreement in 2005 and remains true today. 
The City’s own zoning code and subdivision ordinance already achieve the goals of the Ordinance. 
If there is no ability to serve, the city code does not allow development.  

The City engineer’s letter illustrates the facts do not justify a moratorium under I.C. § 67-
6523. The City engineer writes, “I recommend no development should occur within the Upper 
Pressure Zone until a feasible solution and method to pay for it has been established.  Both a 

1 The Master Development Agreement is attached as Exhibit C.  
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“feasible solution” and a “method to pay for it” have been established. Both predicates to 
development have already been addressed as resolved.    

a. “A Feasible Solution” 

At the Council’s meeting on March 24, 2021, Robert Hood, with Sunrise Engineering (now 
the City’s contract engineer) proposed two possible solutions to the water pressure issues in the 
Upper Pressure Zone. The staff report/memorandum (attached as Exhibit A) explains that after a 
meeting between City Staff and the Developer, the “group agreed that the best option for the City 
would be adding a storage tank to the upper pressure zone to act as a bladder to control the 
pressure with the variable flowrates.” See Exhibit A. Mr. Hood’s memorandum continues: “The 
best location for such a tank would be on a the hillside inside of the Mountainside Village 
Development.”  See Exhibit A. 

The current solution is very similar to those originally proposed and included in the review 
of the Mountainside Village Master Plan in 2005. A storage reservoir has long been considered a 
solution to the water pressure issues in this area. 

b. “A Method To Pay For It” 

At annexation, the City decided that it would serve the area and the Developer would be 
responsible for building the infrastructure. The Developer intends to build the infrastructure as 
planned since 2005, and has the ability and capacity to provide sufficient water pressure to these 
areas.  Specifically, in addition to Exhibit O detailed above, the Master Development Agreement 
provides,  

Construction of Public Improvements.  Unless otherwise agreed in the Special 
Conditions, DEVELOPER will at its expense, design and construct all public 
improvements shown in the Improvement Plans… 

Master Development Agreement, p. 2 (emphasis added). As recently as February 8, 2021, the City 
Attorney recognized that the Developer would be responsible for constructing infrastructure to 
provide water at the requisite pressure for Phase 4 of the Mountainside Development.  He writes, 
“Regarding phase 4, while the City will likely be able to provide water, the city does not have 
adequate infrastructure to provide water at the requisite pressure. The City has been exploring 
a new pressure zone but it is possible that the city simply will not find that funding this new system 
is possible.  In that event the developer will have to construct and maintain the necessary 
improvements to service the development according to state and city standards.”  Email 
correspondence from Herb Heimerl to Larry Thal dated 2/8/21 (attached as Exhibit B). 

The Developer agreed, again, as recently as October 21, 2021, to pay for all upgrades to 
the water system necessitated by the development and in accordance with the Master Development 
Agreement.  
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c. Water Service Connections.   

The Ordinance is not required for another simple fact:  the City retains the ability to refuse 
to provide water service to a new development, unless the developer meets certain requirements.  
This is true whether or not the Ordinance is approved, and is detailed in Victor City Code § 6-1-
3E: 

Water Main Extension:  The city will refuse to approve an application for service 
connection if it requires an extension of the city water mains, unless the property 
owner to be serviced authorizes construction of a water main which meets city 
specifications and agrees to pay all costs of its installation pending the City’s 
approval to service the connection.   

Because of this code section, the City retains the ability to deny a development until such time as 
adequate infrastructure is installed. The Ordinance is duplicative and not needed.   

d.  Breach of Contract 

Because development agreements are contracts between a City and a developer that give a 
developer vested rights, a land use decision that deprives a developer of the bargained-for benefits 
of a development agreement is a breach of that agreement. There is simply no imminent peril to 
the public health, safety or welfare of the type that requires adoption of the Ordinance.   

e. Regulatory Takings 

Finally, given that the approval of the Ordinance is unsupported by the law or the fact, such 
approval results in a regulatory taking from the Developer and will result in the Developer 
incurring financial damages.   

IV. Conclusion.

Because the Developer and the City agree that the Developer will pay for the infrastructure 
costs and because the Developer and City agree that a storage tank is the best solution, and because 
the Developer cannot develop the Property until the infrastructure is installed, there is simply no 
emergency necessitating the approval of an emergency ordinance. The Ordinance should be 
denied.   
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Exhibit A 
Staff Report / Memorandum  

[See attached] 



CITY OF VICTOR 
PHONE (208) 787-2940  |  www.victorcityidaho.com 

City Council Staff Report
REPORT DATE:  March 18, 2021

HEARING DATE:  March 24, 2021

 

 

SUBJECT  Water Upper Pressure Zone 

ITEM TYPE  ☐ Public Hearing ☐ Work Session ☒ Action Item 

PRESENTER  Robert M. Heuseveldt, PE, CFM, City Engineer 

   

APPLICABLE VICTOR VALUES 

☐Culturally Historic    ☒ Sustainable    ☐ Connected to Nature 

☐ Small Town Feel    ☐ Family Friendly  ☐ Administrative Need 

____________________________________________________________________________________ 
 
PURPOSE & PROCESS 
The purpose of this item is to update the Council on the progress of the design on the upper pressure 
zone and to get feedback on how to proceed. 
 
BACKGROUND/ALTERNATIVES 
The City of Victor contracted with Sunrise Engineering to put together a water model and to put 
together a design to create an upper pressure zone.  The original design criteria included utilizing the 
existing booster station in Sherman Park to supply water to the upper pressure zone that would service 
a large portion of the southeast quadrant of the City.  One of the challenges that the design team has 
come across is how to maintain consistent water pressure with the large variation in flows inside of a 
closed system.  The upper pressure zone would have to supply the low flow for regular, every day, 
residential use while still having the ability to supply the high flows that are required for fire 
suppression.  To accommodate this high variation in flows a combination of pump sizes and/or 
configurations would be necessary.  Robert Hood with Sunrise Engineering will present the various 
options that are being considered during the meeting.  While considering these options staff set up a 
meeting with Larry Thal and Rendezvous Engineering who wanted an update on the progress that the 
City was making.  After presenting the design challenges the group agreed that the best option for the 
City would be adding a storage tank to the upper pressure zone to act as a bladder to control the 
pressure with the variable flowrates.  The tank could also provide storage for the fire flow 
requirements which would reduce the size of the pumps.  The addition of the storage tank would 
enable the upper pressure zone to act very similar to the existing City of Victor system and would be 
easier for the public works to maintain and operate.  The best location for such a tank would be on the 
hillside inside of the Mountainside Village Development.  The concept is that this tank would be buried 
as to conceal its appearance to the community.  The addition of the tank would also provide a means 
to service the hillside development and to avoid individual wells that have been discussed previously. 
 
The new underground tank would be fed initially by the existing MV Booster Station with some 
modifications which would reduce the upfront costs to the City for providing an upper pressure zone.  
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The long‐term plan would be to eliminate the MV Booster and to connect the upper pressure zone to 
the Sherman Park Booster.  The project can be looked at as a two‐phase project.  The first phase would 
be the construction of the tank and piping to connect it to the existing MV Booster and Infrastructure.  
The cost estimate for this phase was put together by Sunrise Engineering and is attached to this staff 
report.  The total cost was estimated to be $640,000. The estimated was created under the assumption 
that the piping for the future phase 3 and 4 of MV could be utilized and would not have to be paid for 
by the project.  The second phase would include the elimination of the MV Booster and connecting the 
upper pressure zone to the Sherman Booster.  The cost estimate for this phase is also attached to this 
report.  The total for the second phase of the project is $483,000.   
 
The direction that staff is looking for from the City Council is whether the option of adding a storage 
tank to the design of the upper pressure zone is worth exploring further or not.  If it is the next steps 
would include exploring potential funding mechanisms for the project and adding it to the design.  If it 
is not the next steps would be for Sunrise to continue to explore the other design options for the upper 
pressure zone. 
 
ATTACHMENTS 

 Engineer’s Opinion of Probably Construction Cost for Storage Tank Project or Phase 1. 

 Engineer’s Opinion of Probable Construction Cost for Upper Pressure Zone Pumps and 
Transmission Line or Phase 2. 

 
FISCAL IMPACT 
TBD 
 
STAFF IMPACT 
None. 
 
LEGAL REVIEW 
n/a 
 
RECOMMENDATION  
Staff recommends further exploring the upper pressure zone design including a storage tank. 
 
SUGGESTED MOTION  
I move to direct staff to continue to explore the upper pressure zone design that would include a 
storage tank.  (General Vote) 
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City of Victor
160,000 Gallon Tank and Transmission Line for Upper Pressure Zone
Engineer's Opinion of Probable Construction Costs

Print Date 2/22/2021

CONSTRUCTION COSTS

Item # Description Quantity Unit Unit Cost* Total Cost
1 Mobilization 1 LS $42,000.00 $42,000
2 Materials Sampling and Testing 1 LS $7,900.00 $7,900
3 10" HDPE Pipe 1,400 LF $65.00 $91,000
4 Imported Pipe Bedding 1,400 LF $7.00 $9,800
5 10" Gate Valves 4 Each $3,600.00 $14,400
6 Connection to Existing Waterline 1 Each $3,200.00 $3,200
7 Trench Restoration (Re-Seeding) 1,500 LF $1.40 $2,100
8 Tank Earthwork and Imported Earth Materials 1 LS $31,800.00 $31,800
9 160,000 Gal. Concrete Tank and Appurtenances 1 LS $280,000.00 $280,000

10 Instrumentation and Control 1 LS $15,000.00 $15,000
11 Chain-link Fence 240 Ln Ft $38.00 $9,120
12 MSV Pump Station Improvements 1 LS $15,000.00 $15,000

$525,000

INCIDENTAL PROJECT COSTS
Construction Engineering and Bidding (by Town) $0

Subtotal $525,000

Contingency @ 10% of Subtotal #2 $53,000

Total Construction Cost $578,000

Preparation of Final Designs and Specifications $52,800
Geotech Investigation $9,200

Survey By  Others
ROW Permitting $0

Legal $0
Right of Way - Land Acquisition $0

Total Project Cost $640,000

Description: This project will construct a 160,000 gallon concrete water tank to create an upper pressure zone in the City of
Victor water system. The tank will be filled with the Mountainside Village Booster Pump. Improvements will be made ot the
pump station and Instrumentation and Control will be added to automate and monitor the filling of the tank.

Construction Total (rounded)



City of Victor
Upper Pressure Zone Pumps and Transmission Line
Engineer's Opinion of Probable Construction Costs

Print Date 2/3/2021

CONSTRUCTION COSTS

Item # Description Quantity Unit Unit Cost* Total Cost
1 Mobilization 1 LS $35,000.00 $35,000
2 Traffic Control 1 LS $4,400.00 $4,400
3 Materials Sampling and Testing 1 LS $6,600.00 $6,600
4 10" Ductile Iron Pipe 2,300 LF $61.00 $140,300
5 Imported Pipe Bedding 2,300 LF $6.50 $14,950
6 10" Gate Valves 4 Each $2,800.00 $11,200
7 Connection to Existing Waterlines 2 Each $4,200.00 $8,400
8 Fire Hydrant Assembly 4 Each $6,000.00 $24,000
9 Pavement Sawing 280 LF $3.70 $1,036

10 Remove and Replace Pavement (roadway) 125 SY $69.00 $8,625
11 Remove and Replace Pavement (bike path) 280 SY $62.00 $17,360
12 Trench Restoration (Re-Seeding) 700 LF $1.40 $980
13 Building Piping and Pressure Tanks 1 LS $22,000.00 $22,000
14 Install 50 h.p. Pump and Motor 2 Each $38,000.00 $76,000
15 Install 50 h.p. VFD 2 Each $13,000.00 $26,000
16 Building Piping 1 LS $36,000.00 $36,000
17 Instrumentation and Control 1 LS $6,500.00 $6,500

$439,000

INCIDENTAL PROJECT COSTS
Construction Engineering and Bidding (by Town) $0

Subtotal $439,000

Contingency @ 10% of Subtotal #2 $44,000

Total Construction Cost $483,000

Develop Water Model of Victor System $10,000
Preparation of Final Designs and Specifications $43,000

ROW Permitting $0
Legal $0

Right of Way - Land Acquisition $0
Total Project Cost $536,000

Description: This project will add pumps, power supply, controls, and instrumentation to the two open slots in the pump
station and construct a 10-inch pipeline from the pump station along Baseline Road and Old Jackson Highway and connect to
the existing system in the Mountain Side Village Subdivision.

Construction Total (rounded)
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Exhibit B 
Email Correspondence   
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Exhibit C 
Master Development Agreement  

[See attached]  



1.'71.68'7
RECEIVED

OCT Q 7 2005

E~'::Y, <~C<J
R'",EC<::JRDEf;

MASTER DEVELOPMENT AGREEME~T

for Mount2imide Village

Agreement, made this 16- day of ,) UN E                              , 2005, by and bem'een the

City of Victor, a municipal corporation, hereinafter called "CITY" PO, Box 122, \îctor,

and Mountainside Inc, hereinafter called "DEVELOPER," whose mailing address is 2160

Coyote Loop, Wilson, WY 83014, governing Phase 1 and subseq,uent phases of the

property known as Mountainside Village,                                               

WITNESSETH

WHEREAS, DEVELOPER is the sole owner, in law or equity, of a certain tract

ofland in the County of Teton, State ofIdaho, which land (hereafter referred to as the

Subdivision") is more particularly described in Exhibit N attached hereto and by this

reference made a part hereof; and

WHEREAS, DEVELOPER desires to develop the Subdivision within the CITY

and has submitted a plat bearing the Subdivision name described in the caption of this

Agreement; and

WHEREAS, The City Engineer and the City of Victor Planning and Zoning

Commission have recommended such development be allowed subj ect to certain

requirements and obligations on the part of DEVELOPER; and

WHEREAS, the CITY is willing to allow the development of the Subdivision

within the CITY of Victor, Idaho, subject to the terms and conditions of this Agreement,

the Special Conditions and the Exhibits attached hereto; and

WHEREAS, the CITY has authority to approve subdivision plats and the

construction of streets, utility lines and other public improvements within the CITY:

WHEREAS, this is the master agreement for the entire Subdivision containing

various phases herein; and

WHEREAS the master plan ofMountainside Village containing at least five

phases of construction is attached hereto; and Instrument # 171687
DRIGGS,                         TETON. IDAHO
200S-10-01 01:23:15 No. ""'-:'"

Roconlod lor: IIOUNTAlNSlDE.INC
NOLAN G. BOYlE -~ ~

1J8dor DopuIy 1).;'-

Mountainside Village Developers Agreement
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WHEREAS the CITY has approved the final plat of Phase I of~fountainside

Village,                              

NOW, THEREFORE, in consideration of the covenants and conditions set forth

herein, the parties agree that the following CONDmONS shall apply to each phase of

the development:                      

1. Approval of Subdiviolion. The CITY hereby approves the Subdivision plat

and agrees that upon DEVELOPER'sfull and complete performance of the terms and

conditions hereof, it will accept and maintain all public facilities and improvement sho\\l1

in the improvement plans,             

2. Improvement Plans. DEVELOPER has filed and the CITY Engineer has

approved a complete set of improvement plans for Phase 1, (hereafter referred to as the

Improvement Plans") showing all streets, street lights, sewer lines, waterlines, storm

drains, street signs, irrigation lines, fire protection, and any other public improvements

contemplated within the Subdivision. The Improvement Plans also show the proposed
location of other public utilities (telephone, gas and electricity,) affected by the

development of the Subdivision, Such Improvement Plans are incorporated herein by
reference as though set out in full, Developer will file similar plans in regards to all

public improvements for each phase as it is submitted for approval
3. Construction of Public Improvements. Unless othemise agreed in the

Special Conditions, DEVELOPER will at its expense, design and construct all public

improvements shown in the Improvement Plans. Unless othemise agreed in writing by
the CITY, DEVELOPER will construct all public improvements within the Subdi\-ïsion

in strict accordance with the Improvement Plans, the Standard Engineering DTawings, the

2005 or current City of Victor's Public Works Standard Specifications and DTav.ings and

Specifications (hereafter referred to as the "Standard Specifications"), in place at the time

of final plat application for each phase, and the Victor Development ÛTdinance (hereafter
referred to as the "VDO") in effect at the time the construction is accomplished, The

Standard Specifications and VDO are incorporated herein by reference as though set out

in fulL Developer will ftle similar plans in regards to all public improvements for each

phase as it is submitted for approval,

Mountainside Village Deyelopers Agreement
PAGE 2 of 12
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4. Permits. DEVELOPER shall obtain all right-<Jf-way, excavation or other

permits required by local ordinance and comply with all requirements therein with

respect to the timely performance of the work governed by such permits.

5. Inspection. DEVELOPER shall pay for the fees incurred by the CITY to

retain the CITY Engineer to review plans and inspect construction of all public

improvements on this site The CITY shall provide the DEVELOPER \\ith an invoice for

such services on a regular basis. Fees shall be based on standard hourly rates.

The DEVELOPER shall pay for such engineering costs within thirty (30) days of receipt

of the invoice for the engineering costs, The CITY Engineerv.ill be licensed \\ithin the

State of Idaho to supervise, inspect and test the construction of all public improvements

within the Subdivision in order to ensure such improvements are constructed in

accordance with this Agreement, the Public Works Standard Specifications and

Drawings, and VDO. DEVELOPER will not materially deviate from the Improvement

Plans, Standard Specifications or VDO without the express written approval of the CITY.

6. Corrected Improvement Plans. Prior to acceptance of the improvements,

DEVELOPER will file "As Constructed" Improvement Plans (hereafter referred to as the

Corrected Improvement Plans") with the CITY. Such Corrected Improvement Plans

shall be prepared by the Project Engineer and shall show the actual constructed location

of all public improvements within the Subdivision including the horizontal and vertical

location of all water, sewer, irrigation and storm drain lines, ìndi"idual building service

lines, curb and gutter aligument and street grades. Such Corrected Improvements Plans

shall also specifically show all changes between the original Improvement Plans and the

public improvements as actually constructed. The Project Engineer shall also certify

upon the Corrected Improvement Plans that such Plans correctly show all public

improvements as actually constructed and that such public improvements have been

constructed in accordance with the Standards and Specifications, and \'DO in effect at

the time such construction was accomplished. The Project Engineer shall also deliver to

the CITY, all compaction reports, daily construction logs, reports, written tests, analysis
and other data as may be necessary to verify or support the certification of the Project

Engineer.

Mountainside Village Developers Agreement
PAGE 3 of 12
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7. Filing of Subdivision. All required improvements must be completed and

accepted by the CITY prior to filing any phase of the plat In lieu of completion of the

required improvements, the DEVELOPER shall submit a bond, cash deposit, certified

check, negotiable bond or irrevocable bank letter of credit to the CITY for O~'E

HUNDRED TEN PERCENT (110%) of the estimated costs of all improvements for each

phase ofMountainside Village prior to the filing of the plat for each phase, This bond or

cash deposit, certified check, negotiable bond or irrevocable bank letter of credit shall be

110% of the estimated costs of construction of specific improvements (described in the

attached exhibits), as estimated by the registered engineer and approyed by the cm'

The amount ofthe bond required for Phase I is $ 875, 711.16, as set forth in Exhibit A.

Should DEVELOPER submit a cash deposit, certified check, negotiable bond or similar

type of guarantee, DEVELOPER shall have the right to decrease the amount pledged for

the guarantee to 110% of the remaining cost for improvements upon the CITY's approval
after the CITY review of submitted cost estimates and proofs of completion.

In the event the DEVELOPER fails to complete construction of required public

improvements within 15 months of final plat approval for that phase as required under the

conditions ofExhibit A and as mutually agreed by the CITY and DEVELOPER, the

CITY may proceed to have such work completed, after providing the Developer with

written 30 day notice of its intent. In order to accomplish this, the CITY shall appropriate
the bond, cash, deposit, certified check, irrevocable letter of credit, or negotiable bond.

Upon completion of the project, final inspection of the improvements and the

DEVELOPER's delivery of Corrected Improvement Plans, the CITY will accept the

improvements and return the bond, cash deposit, certified check, irrevocable letter of

credit or negotiable bond, The CITY shall accept the improvements inv.-riting, which

acceptance shall not be unreasonably withheld,

Except as otherwise expressly provided in the Special Conditions, upon

acceptance of the Subdivision the CITY shall assume ownership and control of all public
facilities within any dedicated street or public utility right-of-way within the Subdi\i si on. 

Acceptance of the Subdivision shall not be deemed as a waiver ofDE\< 'ELOPER's failure

Mountainside Village Developers A¡m:emem
PAGE 4 of 12
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to perform fully and completely the terms and conditions hereof or as a waiver or release

of the warranty set forth below,      

The Developer may be allowed extensions of the time beyond the completion

dates for unavoidable delay caused by strikes, lockouts, acts of God, weather delays,

subcontractor failure to perform or other factors beyond the control and ability to remedy

of the Developer or any agent or contractor hired by, or on behalf of, the Developer.

8. Warranty. DEVELOPER warrants that the materials and workmanship

employed in the construction of all public improvements within the Subdivision shall be

good and sound and shall confonn to the Standard Specifications, including all future

amendments and revisions legally adopted prior to actwI1 construction.. Such warranty

shall extend for a period of one (I) year after acceptance of the improvements by the

CITY, provided nothing herein shall limit the time within which the em' may bring an

action against DEVELOPER on account of DEVELOPER'sfailure to construct such

improvements in accordance with this Agreement, the Improvement Plans, Standard

Specifications or the VDO.            

9. Water and Sewer Main Connection Charges. DEVELOPER will be required

to pay the CITY the current connections fees at the time of issuance of the building

permit. The water connection fees for a minimum of 5% of the total number of lots in

each approved phase shall be paid annually to the City beginning with the date of final

plat approval for that phase. Phase 1 has 29 lots; 5% shall be 2 lots, In the event sufficient

building permits are not obtained to cover the minimum water connection fee required,

payment for the remaining balance will be due no later than January 31" of the

subsequent year. The Developer will be required to pay the City a non-refundable deposit

of Two Hundred and Fifty ($250.00) Dollars per lot for each phase; said payment shall

apply towards the full sewer connection fees for each lot For Phase l' s 29 lots this

amount equals $7,250,00, Such fees will be credited to the DEVELOPER on future

building permits. The balance of the connection fee shall be paid \\ith the building

permit fees at the rate applicable at the time the permit is obtained. Failure to pay any

water or sewer connection fee will result in a doubling of the connection fee. In addition,

the CITY will be entitled to interest and other fees associated with collecti.on of any water

Mountainside Village Developers Agreement
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or sewer connection fee, In addition any other relief available to the CITY, the CITY may

place a lien for the connection fees upon the entire development, By resolution or

ordinance, the CITY may at any time adjust the culinary water or sewer connection and

user fees for future connections, provided, however, no such adjustments shall

retroactively affect the prepaid fees reference above

10. Payment for design and construction of off-site water and sewer main

lines; City's obligation to reserve capacity for Mountainside Village. In order to

facilitate this project, DEVELOPER agrees to pay their portion of the costs of design and

construction applied to the DEVELOPMENT to get sewer and water lines to the property

or to further develop the CITY water or sewer systems v.-ithin the development The

engineering, bidding and inspection for this project will be done by the City Engineer or

the Developer'sEngineer with the CITY's approval at DEVELOPER expense.

Capacity in existing City sewer lines downstream of the .sewer lines constructed

by DEVELOPER shall be preserved for 15 years to accommodate the anticipated build-

out peak sewer flow ofMountainside Village, ]40 gallons penninute, based upon an

equivalent residential connection (ERe) of350 gallons per day, for a total projected 227

ERCs, 350 gallons per day shall be the ERC used for calculating recapture for all users

subject to this agreement,

11. Developer's right to reimbursement. In the event other parcels of land are

subsequently connected to the main sewer system trunk line installed by DEYELOPER

or to the streets improved by the DEVELOPER, DEVELOPER shall have the right to

obtain from the future developer(s), or owners of such other parcels ofland, a

proportional reimbursement ofDEVELOPER' S original cost of installing the sewer

system trunk line and street improvements, The infrastructure eligible for recapture is

described in Exhibit W. The amount of reimbursement shall be calculated according to

the formulas in Exhibit R. The CITY shall be exempt from paying recapture for

development of its properties for municipal, public and non-profit uses; if the CITY sells

any property to a private, for-profit entity, that entity shall owe recapture to the

Developer. As the owner of the sewer system trunk line, the CITY shall make the final

determination as to whether a particular parcel is served by the sewer system trunk line.

Mmmtainside Village Developers Agreement
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The CITY shall have sole discretion to refuse any request by a developer to connect to

the sewer trunk line built by DEVELOPER regardless of whether such trunk line may

have the apparent capacity to carry or serve the additional connections. No development

may be aJ1owed to tap into the water system being developed without the consent of the

CITY and the DEVELOPER prior to the construction of a water tank or other means of

ensuring fire-fighting capacity, Such approval shall not be unreasonably denied,

The CITY agrees that as a precondition to allowing such subsequent developer or

owner to connect to the sewer system trunk line, and prior to providing any subsequent

developer with an approval or permit for the interconnection of subsequent lots to the

trunk line, CITY shall require such subsequent developer or O\\l1er to present to CITY a

written certification from any subsequent Developer that DEVELOPER has been

properly reimbursed as provided in this paragraph 11,

This reimbursement procedure will remain in effect for a period often (10) years

beginning on the date of acceptance by the CITY of the eligible improvement(s).

The city shall not be obligated to make any payments to the DEVELOPER unless

said recapture funds are actually received from the benefiting property OWl1ers.. Also, the

DEVELOPER shall bear all costs of enforcing or defending the implementation of this

agreement and shall hold the city harmless and pay on behalf of the CITY and its officers

any damages assessed them as a result of the entry into or enforcement of thi s agreement

12. Failure to Pay Fees. In the event DEVELOPER faits or refuses to pay any of

the fees, charges or costs set forth herein, the CITY may declare the entire unpaid balance

immediately due and payable and coJ1ect such sums in manner provided by law, or may

pursue any other remedy set forth herein or as may be available at law or in equity. All

such remedies shal] be cumulative and the CITY may pursue the same separatelv or

simultaneously, as it deems necessary or appropriate. In the event of such acceleration,

all sums due shall bear interest at the rate established by law for judgments entered in the

State of Idaho.

13. Special Conditions. DEVELOPER shall pay the sum of SE\ ~Y-FIVE

AND NOIlOO DOLLARS ($75,00) per lot of the development for the CITY's Water

Study. First phase fees for the water study total $2,175,00 for Phase ]'s 2910t5. This

Mountainside Village Developers Agreement
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same $75,00 per lot fee shall be due and payable for the lots in each phase upon approval

of that phase, The DEVELOPER shall pay the CITY the sum of $500,00 for the CITY

attorney's work on preparation of this developer's agreement DEVELOPER agrees to

and specifies in the development CCRs that current practices and usages on properties

surrounding the development, i.e. farming, commercial use, etc" may wntinue

indefinitely in their current form until mandated or approved for change by state, county

or city statutes,                     

14. Weed Control. The Developer must comply v.;th the City and County

ordinances for weed control on all lots owned by Developer. Indi,idual third-part\:,

owners oflots within the Subdivision must comply with the City and County ordinances

for weed wntrol on all common areas All vacant lots, common areas and property to be

developed later must be farmed with a harvestable crop, or clipped, mowed or grazed

regularly in order to avoid a fire hazard,

15. Irrigation Facilities. DEVELOPER shall relocate or reconstruct all ditches,

headgate structures, culverts, or other similar appurtenant structures that ",ill be impaired

or otherwise disturbed by the construction of this subdivision. DEVELOPER shall also

obtain the consent of all persons or entities that have any water right affected by the

development of the Subdivision or who otherwise exercise control over such structures.

DEVELOPER will also indemnify and hold the CITY harmless /Tom any action, claim,

demand or cost of any kind, including attorney's fees and court costs, arising from the

relocation or reconstruction of such facilities or DEVELOPER'sfailure to properly

relocate or reconstruct such facilities. An irrigation system providing irrigation to every

lot in the development must be installed. The installation should be completed prior to the

issuance of any occupancy permits, The DEVELOPER must have a written agreement

with the Irrigation Company. The DEVELOPER agrees to grant the CITY by proxy its

votes in the Trail Creek Irrigation Company, while fully retaining all water rights, shares

and entitlements,                     

16. Relocation ofPower Lines. DEVELOPER shall relocate at its expense all

existing electric utility poles or other utility lines or fixtures necessary to construct the

public street access to this Subdivision or other public improvements shown on the

Mountainside Village Developers Agreement
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Improvement Drawings, Any modification to the public improvements shown in the

Improvement Drawings, or to the construction schedule or to the constructi.on phase

limits, shall be approved by the CITY Prior to said approval, revised Improvement

Drawings shall be resubmitted to the CITY showing the proposed changes.

17. Taxes and Assessments. DEVELOPER shall pay all real property ta:œs and

assessments levied or assessed against any interest in real property that DEVELOPER

has agreed to convey to the CITY pursuant to this Agreement The Developer shall pay

such taxes and assessments prior to the acceptance of the Subdivision by the CITY

18. Occupancy. No building within the Subdivision shall be used or occupied for

any purpose other than for the construction of such building or structure, unless all public

improvements within the approved phase of the development have been completed and

accepted by the CITY, The CITY may withhold Certificates of Occupancy until all such

work has been completed, Nothing herein shall prevent the use of a model home tòr the

purpose of DEVELOPER's sales promotional efforts. Building permits may be issued

after adequate water is available for fire fighting and the roads allow reasonable access

for firefighting equipment in all weather conditions, Occupancy permits may be issued

after all improvements are accepted.

19. Default. In the event the DEVELOPER fails to comply v.ith the terms and

conditions hereof in any material respect, the CITY may, without further notice to

DEVELOPER, exercise any or all of the following remedies:

A. Withhold the issuance of any building permit or certificate of occupancy of

any structure located within the Subdivision;

ß, Withhold the connectionof water or sewer to any property located within

the

Subdivision;                          G Refuse to accept public ownership and maintenanceofpublic
improvements within the Subdivision and recordanotice of such actionv.ith The Teton

CountyRecorder's

office;                    D, Issue a stop work order for any building under construction \\ithin

the

Subdivision;                          Mountainside Village Developers
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E. Bring an action for damages, injunctive relief, specific performance or any

other remedy available at law or in equity;

All of the above remedies are cumulative and to the extent not wholly inconsistent

with each other, may be enforced simultaneously or separately, at the sole discretion of

the CITY.                             

20. Notices. Any notice required by the Agreement shall be mailed to the

receiving party at the address set forth above or such other address as may be delivered to

the sending party in writing, Such notice shall be mailed by certified mail, return receipr

requested, postage prepaid and addressed as set forth above and shall be deemed received

upon its deposit in the United States mail in such manner.

21. Irrigation Dioltrict Release. DEVELOPER shall obtain a letter of

certification from Trail Creek Irrigation Company. The certification shall state that all

liens and assessments of such water delivery entity have been released. DEVELOPER

hereby warrants that all Trail Creek Irrigation Company fees, dues and expenses have

been paid as of the date of this agreement and that no liens are held against the subject

property.                             

22. Conflict with Standard Specifications. In the event of any CQnflict between

the terms of this Agreement or the Improvement Plans, Standard Specifications or v1)(),

the terms of this Agreement or the Improvement Plans shall prevail over any contrary

provision of the Standard Specifications or VDO, In the event of any conflict bem'een

the terms of this Agreement and the Improvement Plans, th.e terms of this Agreement

shall prevail.                        

23. Covenants Appurtenant to the Land. All covenants and conditions set forth

herein shall be appurtenant to and run with the Subdivision and shall be binding upon

DEVELOPER's heirs, successors or assigns,

24. Governing Law. This Agreement shall be gmierned by the laws of the State

ofIdaho,                              

25. Entire Agreement and Attached Documents. This v.-riting evidences the

final and complete master development and first phase agreement bem'een the, parties,

and no other prior statement, representation or understanding shall be binding upon the

Mountainside Village Developers Agreement
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parties unless expressly set forth herein. Additions and amendments to this agreement

may be made upon agreement between the CITY and the DEVELOPER during the

approval process for future phases of Mountainside Village. The following documents are

incorporated to this agreement by reference:

a) Cost Estimate and bid for public improvements, Exhibit A, 5 pages;

b) Subdivision Plat, Exhibit B;

c) Subdivision Covenants, Conditions and Restrictions, Exhibit C;

d) Engineered Road Plans and Specifications, Exhibit D - all pages:

e) Sewer and Culinary Water plans and specifications, Exhibit E;

f) Landscaping Plan, Exhibit F, 3 pages;

g) Lighting Plan, Exhibit G, 1 page;

h) Mailbox Plan, Exhibit II, 3 pages;

i) Entrance Sign, Exhibit I, 2 pages;

j) Pathway Plan, Exhibit J, 3 pages;

k) Fire Protection Plan, Exhibit K, 1 page;

I)                                    Park and Open Space Plan, Exhibit L, I page;

m) Irrigation Plans, Exhibit M, 2 pages;

n) Legal Description of subject property, Exhibit N, on plat;
0) Further Additional Conditions, Exhibit 0, 4 pages;

p) Mountainside Village MasterPlan and unit count, Exhibit P, 2 pages;

r) Recapture Schedule and provisions, Exhibit It, 3 pages.

s) Mountainside Village Lot Standards, Exhibit S, 16 pages;

t) Building Envelope drawing, Exhibit T, I page;

u) Cemetery Road Easement, Exhibit U;
v) Comprehensive list ofDeveloper Off-site Commitments, Exhibit V, 1 page;

w) Comprehensive list of expenses eligible for recapture, Exhibit W, 1 page;

x) List of Individuals receiving water service improvements from

DEVELOPER, Exhibit X, 1 page;

y) Mountainside Village Land Use Key and Land Use Matrix, Exhibit Y, 2

Pages.

26. Effective Date. This agreement shall become valid and binding only upon its

approval by the CITY Council of the CITY and upon its execution by the ~fayor.

IN WITNESS WHEREOF, the parties have hereunto set their hands and seal the

day and year first above written,

Agr~ ~~By - 1:/
Lawrence E. Thal, President, Mountainside Inc

Mountainside Village Developet' Agreement
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State ofldaho                                         )                                                                               

ss.                                                                                           

freely and

gat:            ¡IIf'*'-' ¡-~ 11" .            

sion expires:'! - /C -t '1

State of Idaho                                        )                                                                               

ss.                                                                                           

7 day of TUVl 'E'                        , 2005, before me

a Notary Public,                                                                                    Don Thompson,                   

at:             il ¡ ('.fn r INfhr;                             
ion expires: L/ -I C r5-                                        

Approved as to form:                                                                                                                  

CITY Attorney

Mountainside Village Developers Agreement
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State of Idaho                                        )                                               

IS.                                                           

County of Tetoa                                       )                                               

On tbis ) if day of'JU \'1 ' 1005, before DIe

eIJ\ V"'I' (~n/"Jd'tNotaTy hblic, penoalUy appeared Lawrmce Eo 1baL bawD or

ideøtified to DIe, and who executed' ... d Idmcnrtedced t. me dIat

e"~oT4~~..t Daiea. . freely aad

at: J jt"..Jftf"j ...~ no.  
N TARYPUBLlC'OF " \:~ÚBL\V~~ sionexpira: 1f-IC'~Dt¡                                                   

By: rßn ~ . J' i;¡;¡'åfïD;:~~                                                                          Don
Thompson, ~ of VictorËi~                                                                                                 

CraigSh an, Clerlc, CITY ofVicto£                                                                    State

of Idaho                                        )                                               IS.                                                           

J?                                                                    

Tu. VI e        , 1005, before IRe Do. 

Thoaploa,   MOIIIlI8ÌIIiIidc: 

V'tUagcDewIopcø Apemeut PAGE
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Ie                                    -.Mountainside Village Letter of Credit Val~e
Total Base Bid . ..~_--.....-1...,     672,851               .-----              ,

m----- u:,:=j
Walk~.,~__$                            16,25D ,              

3ooster ¡Jump statio-"----_._~2,DDD1,                       
Mise.' $ 1D,DDD i
street líg¡'ts__--'~ lS,DDD ['                                                                   ,. ------ j

i I

Total to Bond 796 101 :             110% $875 711.16
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Street Tree Legend .~ 
Goodland Apple

I ~ TED Deciduous Street Treese ~

Brandon Elm \ 5 "estern "hite Pine

European Mountain Ash Quaking A'peo

Flowering Crab ' Dolgo
M.. ~

ountain ,<lder

Cutleaf Birch I ~-.: Schubert Chokecherry

Quakmg Aspen I .. Flowering Crab

Narrowleaf Poplar I ' I" Colorado Spruce

Big Tooth ~aple / Canyon Maple ('>$ Red Twig Dogwoc.d

if '-"tern Sand Cherry

Twinberry Honeyouckle
Omamental Gr",

Subalpine õ,ireô
J Bunalo Juniper Jun'çeru, c',,:
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JOB NAME: Mountoicside '..'iII09= - -' - ~ '"
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DESCRIPTION: Conceptual Landsoape 1,losler Fier ,<- ,'-"
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XHI8/T N

DATE:                                  
JUNE 9, 2005

CLIENT:                                THAL REALTY

PROJECT:                               04100

DESCRIPTION:                           THAT REAL PROPERTY CONVEYED TO DIAL REALTY BY

THE WARRANTY DEED RECORDED ~L~CH 1 L 1993 AS

INSTRUMENT No. 112407, TETO~ con-fry RECORDS.

TOWNSHIP 3 NORTH, RANGE 45 EAST, BOISE MERIDIAN, TETO); COl~ìY,

IDAHO.                                                       

SECTION 13:                            THAT PORTION OF THE NORTH HALF LYJ:\G XORTH OF

THE OLD JACKSON HIGHWAY RIGHT OF WAY, LESS THE

EAST HALF OF THE NORTHEAST QUARTER.

COMMENCING AT THE NORTHWEST CORNER OF SAID SECTIOX 13.

MARKED BY A 5/8" REBAR AND ALUMINUM CAP, &"ID Rù1\1>.1KG THEXCE

ALONG THE NORTH LINE THEREOF NORTH 89°45'32" EAST 143.44 FEET TO

THE TRUE POINT OF BEGINNING.                                 

THENCE CONTINUING ALONG THE NORTH LINE THEREOF XORTH 89°45'32"

EAST 2482,52 FEET TO A 5/8" REBAR MARKING THE XORTH QCARTER
CORNER COMMON TO SECTIONS 12 AND 13;

THENCE ALONG SAID COMMON SECTION LINE NORTH 89° 17'00" EAST

1322.47 FEET TO THE NORTHEAST CORNER OF THE WEST HALF OF THE

NORTHEAST QUARTER OF SAID SECTION 13;

THENCE ALONG THE EAST LINE THEREOF SOUTH 0°44'10" EAST 2607.01

FEET TO THE INTERSECTION THEREOF WITH THE NORTHEASTER." RIGHT

OF WAY LINE OF THE AFORESAID OLD JACKSON HlGIffi'AY:

THENCE ALONG SAID RIGHT OF WAY LINE AS FOLLOWS:

NORTH 75°37'22" WEST 320.01 FEET;                            

NORTHWESTERLY ALONG A TANGENT CURVE TO THE RIGHT, CO);CAVE

TO THE NORTHEAST, SAID CURVE HAVING AR.WILS OF 683.29 FEET, A
CENTRAL ANGLE OF 21 °30' 12" AND AN ARC LE~GTH OF 256.44 FEET:

NORTH 54°07'10" WEST 389787 FEET;                            

Mountainside Legal.doc Page I
f?                                                          
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NORTHWESTERLY
ALONG A TANGENT CURVE TO THE RIGHT. CO~C:\ \ 1:

TO THE NORTHEAST, SAID CURVE HAVING A RADICS OF 2831..79 FEET, A
CENTRAL ANGLE OF 3°33'43" AND AN ARC LENGTH OF 176.05 FEET TO THE

INTERSECTION THEREOF WITH THE AFORESAID SECTIO~ Lr-Œ CO~ßfO~

TO SECTIONS 12 AND 13 AND THE TRUE POINT OF BEGTh~~G.

THE ABOVE DESCRIBED PARCEL CONIAINS 121.76 ACRES. MORE OR LESS

LCC:J«.(                                                    z-.(;2-; !2-DD"(
0..5 ì'\.5t1\J¡~4 )£531\

Mountainside Legal,doc Page 2
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Exhibit 0

Mountainside
Village Development Agreement

C-l Culinary Water System:                    
Developer shall design and construct a culinary water system using

water from the existing Victor City water line running along the Old

Jackson Highway as the development's water source. The City will allow

the Developer to connect to and use the existing Cit), water facilities,

provided the Developer covers all costs necessary to make the proper

connection. The Developer will build a pump station at the site of the

neighborhood center. Pumps will be installed to boost water pressure to

acceptable pressures for domestic use. There is sufficient water pressure

in the existing line to meet fire-fighting water flow needs for the f1l'St

phases of Mountainside Village. The Developer will conduct a pressure

test to guarantee adequate fire-fighting water pressure is available with

each phase's water line installation. At the Developer's option a tank-

based pressurized system or additional pumps shall be included when

needed to meet fire-fighting flow requirements for the eastern phases.
The construction cost of these improvements will be borne b~' the

Developer. The City reserves the rigbt to allow for future connection to

this water system by other developers and users in the general area in

order to provide water servin to the City's growth areas. The Developer
shall be eutitled to reimbursement from these other developetis) and

individuals when they connect to the water system impronments built b~.

the
Developer.        The amount of reimbursement shall be calculated in

accordance with paragraph 11, Developer's right to reimbursement. and

Exhibit R, Recapture calculations, of the master development agreement.
The Developer agrees to provide access to tap into the Mountainside

Village water system, at no charge to the recipients, to the specific
property holders with houses already built and supplied b~' City w'ater at

the time of this agreement and no others, as called out in Exhibit X, when

the adjacent phase of Mountainside Village is built.

C-2 Open Space
All open space in the project shall be cared for initially by the

Developer. Developer will create a property owners association,
Mountainside Village Property Owners Association, hereinafter caUed

the Association ill part to care for open spaces. After this asSOi:iation i<I

established and deemed capable by the Developer of caring for these

common spaces, as designated in Bylaws of ~Iountainside \'illage
Association, Inc. and the Mountainside Village Communi!)' Operating
Agreement, maintenance of these properties ma.y be turned onr to the

Association. The City is not required to maintain any of the common

areas in Mountainside Village. These areas include the open spaces set

forth on the attached exhibit L. However, at a minimum, the open areas

include the following:                    

Attached Conditions, Exhibit a
Mountainside Village Developers Agreement

PAGE 1 of 4
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Exhibit 0

Block
1, Lot 15, the Village Green; the unpaved central "green"

portion of Mountainside Boulevard; All rear lanes; All parking
areas; The court surrounded by Block 1, lots 4-8;
All ponds, creeks, ditches and other '!'i'ater features in ~ountainside

Village; All common open space; all open space easements;
All natural open space.

C-2.1 Use of open space
Use of all open space in Mountainside Village shall be managed by the

developer or by the ASSOCIA TION. Open space uses must comply with

city ordinances.      

C-2.2 Allowed uses of Open Space.
The allowed uses of the open space are as follows:

Villal!e Green

The allowed structures in the Village Green are as follows:

Open air pavilions, pump station, electrical transformers, fountains,
paths or similar type structures.

The allowed uses in the Village Green are:

Recreation, public gatherings, dining abies associated witb neighboring
businesses, open air market sales of limited duration, food vending urn

or trailers, musical & theatrical entertainment, displa~' of art & sculpture

or
similar uses.      

Boulevard Commons

The unpaved central "green" portion of ~ountainside Boule\'ard

shall be managed by the developer or by tbeASSOCIATlO~.

Tbe allowed structures in the Boulevard Open Space are as follows:

Open air pavilions, electrical transformers, fountains, paths,
temporary tents or similar type structures.

The allowed uses in the Boulevard Open Space are as follows:

Recreation, public gatherings, musical & theatrical entertainment,
display of art & sculpture or similar uses.

Eastern Commons

The allowed structures in the Eastern Commons are as follows:

Open air pavilions, electrical transformers, fountains, paths,
temporary tents, community, civic and or religious building.

The allowed uses in the Eastern Common open Space are as follows:

Recreation, public gatherings, musical & theatrical entertainment, CniK.,
parking, display of art & sculpture or similar uses.

Attached Conditions, Exhibit 0
Mountainside Village Developers Agreement

PAGE 2 of 4
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Exhibit 0

Natural
Open Space

Natural Open Spaces shaD be kept in a natural state. ~Natural"

does not mean negled; developer and the ASSOCL-\.TO~ shaD manage

said property to control noxious weeds, thin ngetation and otherwiole

improve the condition of the open space so as to impro\"e wildlife habitat,
cover and forage and to reduce Ílre hazards.

The allowed structures in Natural Open Space include:

Observation platforms, water tanks, benches.

Unpaved pathways are allowed in the natural open spaces.

Other Open Spaces
All other onen spaces not snecifically called out

The allowed structures in other common open space are as follows:

Open air pavilions, electrical transformers, fountains, path~ temporary

tents, electrical transformers.

The allowed uses in other Open Spaces are as follows:

Recreation, public gatherings, musical & theatrical entertainment,

display of art & sculpture.

C-2.4 Open Space Guarantee

DEVELOPER guarantees the following minimum amounts of Open
Spaces for the entire development - approximately 8% (9 acres)

Common Open Space" & 31 'Y. (37 acres) Natural Open Space, as shown

on the attached master plan. The boulevard commons and open space
easements are included as part of the open space area commitments.

C-3 Pond. Irril!ation and Water Features.

The proposed ponds, canals, irrigation systems and creeks shall not

be the responsibility or liability of the City. Public access to these

features shall be at the diolcretion of the developer and Association. Water

features within the development shall be the total responsibilit)- of the

Developer or the Association.

C-4 Pathwavs and sidewalks.

Pathways shall be built byt~eveloper
as shown in the pathways

master plan, attached as Exhibit. These pathways shall be constructed

when the respective phase in which they are situated is devel.oped. The

pathway in the Right of Way of the Old Jackson Highwa~- shall be

constructed by the Developer. Maintenance of this pathway and liabili~-
for this pathway shall be the responsibility of the Ci~-. The Developer or

the Association ma.y maintain thiol pathway with the City's permiolsion.
but such maintenance shall in no way relie\"e the city of responsibility or

liability for sucb maintenance. Maintenance, including snow removal, of

Sidewalks constructed in the right-of-wa~' of streets within Mount2imide

Attached Conditions, Exhibit 0
Mountainside Village Developers Agreement
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Exhibit 0

Village
in front of homes or other buildings shall be the responsibilit)" of

the adjacent property owner.

C-S Snow Plowinl!:.

The CITY shaD plow all public streets. The association shaD be

responsible for plowing and removal of sno~" in private lanes and parking
areas and for pushing the snowbanks back from the curbs of public strffts

or removing the snow when the snowbanks exceed 30 inches in height on

average. Average height determination necessitating sno~' removal shaD

be made by the City public works director and the property owners

association president. with ("mal determination by the City.
Current City practice is to plow up to 11 feet behind the edge of

pavement with the wing blade of a road grader. In Mountainside Village
there will be street trees in thiol space, making that type of plowing
impractical. If plowing around street trees (trees between the street and

front property lines) becomes the standard practice in Victor, then the

City agrees to do such plowing in Mountainside Village and the

association will no longer be responsible for the eIpense related to sucb

plowing. If the Association fails to plow the snowbanks along the edge of

roadways as hereby agreed upon, then the city shall have the right to plow
this area and to bill the association a fair price, based on time and

materials, for such plowing. If such bills are not paid the city ma," place

the
cost of such plowing as an equitably distributed lien against each

platted lot in Mountainside Village.

C-6 Zoning! Land use. Attached as Exhibit Y.

Mountainside Village Land Use Key and Mountainside Village Land l"se

Matrix shall govern land uses within Mountainside Village.
Those items included in the annexation agreement are attached hereto.

C-?                                    Short-term Rental

Short-term rental (nightly) shall be a protected right of aD

Neighborhood Center 1 and all Neighborhood Center 2 lots. The
Mountainside Village land use key sets forth such properties. All

Boulevard residential properties in phase 1 may be rented short term for
a minimum period stay of 7 days.

C-8 Special use permit not required in PR zone

All residential properties in the City PR zone shown in the
Mountainside Village Master Plan may be developed as shown in tbat

master plan, the Mount2imide Village Lot Standards, the Mountainside

Village Land Use Plan and the Mountainside Village Land Use Matrix in
accordance with those documents without a special use permit.

Attached Conditions, Exhibit 0
Mountainside Village Developers Agreement
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Mountainside Village Development Agreement
Exhibit U - Cemetery Road Easement

DESCRIPTION:                           A PORTION OF THAT REAL PROPERTY CON\'EYED TO

THAL REALTY BY THE WARRAl'.TY DEED RECORDED

MARCH 11,1993 AS INSTRUMENT No. 112407, TETO~

COUNTY RECORDS.

TOWNSHIP 3 NORTH, RANGE 45 EAST, BOISE MERIDIA:'TETON COL'NTY,
IDAHO.                                 

SECTION 13:                            THAT PORTION OF THE NORTHWEST QCARTER OF THE

NORTHWEST QUARTER MORE PARTICULARL Y

DESCRIBED AS FOLLOWS

COMMENCING AT THE NORTHWEST CORNER OF SAID SECTION 13,
MARKED BY A 5/8" REBAR AND ALUMINUM CAP, AND RUI',~TIG THE~CE

ALONG THE NORTH LINE THEREOF NORTH 89°45'32" EAST 244.48 FEET TO

THE TRUE POINT OF BEGlNI'olNG;

THENCE CONTINUING ALONG THE NORTH LINE THEREOF ~ORTH 89°45'32"'

EAST 664.92 FEET TO A 5/8" REBAR MARKING THE NORTHWEST CORc"1:ROF

MOUNTAINSIDE
VILLAGE PHASE 1;

THENCE ALONG SAID WEST LINE OF MOUNTAINSIDE VllLAGE PHASE]

SOUTH0°45'18" EAST FOR 30.00 FEET TO A " REBAR

THENCE LEAVING SAID WEST BOUNDARY OF MOU1'<TAINSIDE VILLAGE

PHASE] SOUTH 89°45'32" WEST FOR 612 7] FEET TO A POINT;

THENCE SOUTH 36°31 '03" WEST FOR 71.53 FEET TO A POINT O:--r THE ~ORTH

RIGHT-OF-WAYOF THE OLD JACKSON HIGHWAY, SAIDPO~'TBEr\GON A

CURVE TO THE RIGHT;

THENCE ALONG SAID OLD JACKSON HIGHWAY RIGHT-OF-WAYCVRVE TO

THE RIGHT WITH RADIAL BEARING TO THE CEN'TER OF;';ORTH 36°35"22"'

EAST, CONCAVE TO THE NORTHEAST, SAID CURVE HA \TIG A Rc.\DlUS OF
2831.79 FEET, A CENTRAL ANGLE OF 1°]2'51" Ai'ID A.'ARC LENGTH OF 600]

FEET TO A POINT;                       

THENCE NORTH 36°3]'03" EAST FOR 63.44 FEET TO THEN"TERSECTIO~

THEREOF WITH THE AFORESAID SECTION Lll'Œ Co.MMO;'; TO SECTIO:-';S 12

AND 13 AND THE TRUE POINT OF BEGINNING.

THE
ABOVE DESCRIBED PARCEL CONTAINS 0.533 ACRES. ~roRE OR LESS

M<;:VO..vAor..¡:<yh IT 1>~o'" 1 nfl
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Mountainside Village Development Agreement

Exhibit V

Comprehensive List of Developer Commitments for Off-Site Improvements

The following is a complete and comprehensive list of the off-site

improvements required by the CI'IY and agreed to by the Developer, No funher

requirements nor conditions offuture phase approval shall be made by the CITY of

the Developer during the approval process for future phases, unless mutually

agreed to by the City and Developer.

I. Off-site Road and Street Improvements

The DEVELOPER agrees to construct the following off-site improvements:

1) Road Base improvement and Paving of Baseline Rd (County Road 00)

between the Old Jackson Highway and Highway 33. This work shall be completed

with the construction ofphase 1 of the Development.

2) Road Base improvement and Paving of Cemetery Rd, from the Old

Jackson Highway to its eastern termination is contemplated. This work shall be

completed
when the infrastructure of the adjacent phase of the Development is

completed.                                                   

3 Both roads shall be paved to a 24-feetwidth on the existing roadbed

widened as needed to meet adequate base requirements as per the CITY

specifications. Cemetery Road shall be widened onJy on its southern side to locate

the road closer to the section line as the middle of the road right-of-way. Paving

specifications for roads in the city shall be as outlined in the 2005 or current City of

Victor Public Works Standards and Specifications in place at the time of final plat

application for each phase. The section of Baseline Rd, located in Teton County,

Idaho, shall be paved to the specifications of Teton County Idaho or the City of

Victor, whichever is more stringent,                         

II, Culin,,'YWater System

Developer's commitment of $20,000 to be paid to the CITY by

September 1M, 2005, towards the CITY's cost of driI1ing a well in Game Creek

constitutes the total off-site water system enhancement requirement of

Mountainside
Village.                                        

Exhibit V

ountainside Village Developers Agreement
PAGE I ofl
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Mountainside
Village Devdopment A¡::reement

Exhibit W

Comprehensive list of Devdopment Expenses Eligible for Recapture.
For the purposes of defining the parties required to pay recapture for

sewer and water improvements installed by the Developer, this shall include

both subdivision developers and individuals building new private homes on

non-subdivision parcels, whether on a large parcel, a lot created by a split or

pre-existing subdivision lot Only subdivision developers must pay recapture
amounts for road improvements as detailed below,

L Recapture Provisions for Roads

Reimbursement for street improvements to Cemetel}' Road made by the

Developer shall be required of any developer of real property served by that

street and shall be based on the recapture calculations in Exhibit R

Reimbursement for street improvements to Baseline Road between the Old

Jackson Hwy, and Hwy. 33 shall be made by developers of immediately
adjacent property accessed by said road (Owen and Schmidt properties),
according to the formula in Exhibit R

2.                                     Recapture ProvisioDJI for Sewer

Reimbursement for sewer lines constructed by the Developer shall be

required
of any future developer of real property ser.'ed by that sewer line and

shall be based on a proportional allocation based on flow generation numbers

ERe) and line capacity as detailed in the formulas in Exhibit R

The City agrees to credit Developer for the proponionalsewer
construction cost for Grand Teton Brewing Company based upon calculated

equivalent residential connection (ERe) of 3 50 gallons per day, as adjusted for

the brewery's actual sewer volume, as per Section 11 and Exhibit R of the

master development agreement, since the City acknowledges its obligation to

provide sewer service to Grand Teton Brewing Company at City's expense.
This credit may be applied against fees specified in this agreement

ExhibiJ W

Mountainside Village Developers Agreement
PAGE I of 1
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Mountainside Village Development Agreement
Exhibit X

Comprehensive List ofExisting Residents Eligible to Connect

to Mountainside Village Water Lines

The following residences along the Old Jackson Highway currently are served by
the Victor City Game Creek water line, The Developer agrees to allow the O\\l1eTS of

these homes to connect to Mountainside Village water lines when those lines are built in

adjacent phases, if the present or future owners of these existing homes choose to do so

These owners will not be obligated to pay any recapture amounts to the Developer, but

they may be required by the City to pay any applicable connection fees for City water

servIce.

Kendall and Janine Jolley residence, 930 S. Old Jackson Hwy
David and Kathleen Ross residence, 940 South Old Jackson Hwy.
Blaine Ross residence, 932 S. Old Jackson H\\y
Stella Streppa trailer residence, 14 East 900 South (north of Cemetery Road)
Tom Guheen residence, 10 East 900 South (Cemetery Road)

171687
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October 26, 2021 
Mountainside Village • Lawrence E. Thal  

Phone 307-733-9003  • larry@mountainsideid.com   
 

 
 
Dear Councilors 
Regarding the proposed moratorium on development for areas of the upper pressure 
zone, I do not believe this is a productive means to the desired goals. We at 
Mountainside Village agree with Robert Hood’s statement, “I recommend that no 
development should occur within the Upper Pressure Zone until a feasible solution and 
method to pay for it has been established”.  It has been our plan since 2003 to 
holistically deal with water issues for Mountainside Village and the entire upper 
pressure zone areas.  
 Currently, our intention is that upgrades to the water system to allow building 
permits for Phase 4 of Mountainside Village are best accomplished with a near 
simultaneous construction of the system upgrades proposed for Phase 5. Anything else 
would, as Robert Hood alluded to, be less than ideal. It is for that reason that we 
submitted the Phase 5 plans to allow for the improvements Mr. Hood has been 
recommending.  Below are a few key points to consider: 
 

1. There is no need for a moratorium because: 
a. There is no immanent risk to public health safety & welfare, as the only 

places development could occur in the areas of the upper pressure zone 
have not received Preliminary Plat approval.  

b. The means to ensure that no development could occur that does not 
comply with City, State and local water system and fire suppression  
standards, already exist in the city code’s subdivision process and 
standards as part of the Preliminary Plat review. 

c. Serving the upper pressure zone from Mountainside Village is nothing 
new. It has been studied by both the City & our engineers since 2003. The 
solutions currently proposed by Mr Hood are very similar to those 
proposed and included in the review of the Mountainside Village 
property annexation and review of the Mountainside Village Master Plan 
and Development Agreement representing 3 years of cooperation from 
2003-2005. The solutions are similar as the physics have not changed. 
Gravity is a constant.  

2. All upper pressure zone solutions that the current City Engineer have endorsed 
are based in Mountainside Village, although the areas served include 
Mountainside Village and additional areas outside of Mountainside Village.  

a. We have offered multiple solutions to the City of Victor which would 
solve its needs to serve the upper pressure zone at no cost to the City.  

3. The current concept plan application for Mountainside Village Phase 5 illustrates, 
how and where the tank and pipes that Sunrise Engineering has been proposing 
could be sited on Mountainside Village property.   
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4. A moratorium on processing concept plans would be counter productive to 

moving forward with planning for a water upper pressure zone. The only realistic 
way to move forward with the plan proposed by the City Engineer, is to move 
forward with the concept review of Mountainside Village Phase 5.  There is no 
point in further studies unless there a site for a tank.  The only way determine if 
there will be a tank based system would be to work with Mountainside Inc., the 
developers of Mountainside Village to create a tank site. A moratorium would 
thus confound that very process and complicate the very problem it is targeted 
to solve.  

5. We have been reaching out to have meaningful work sessions with the City on 
this since last February with response from the engineers but none from 
planning.  We are still inviting representatives of the City to have productive 
discussions with us. 

6.  A moratorium that is not necessary will continue a pattern of obstruction of the 
Mountainside Village Master Plan by which the City and it’s Citizens enjoy 
numerous benefits, including access to common areas and public lands, 
limitations on short term rentals and a healthy tax base. We encourage the City 
to not take those benefits for granted.  
 

Through the years we have enjoyed a good relationship with the City of Victor. That 
positive relationship has been based on honest communication and when necessary 
rolling up our sleaves and working together to build a better Victor.  I once more invite 
you to work with us toward positive ends and to not pass a moratorium which would 
only frustrate those efforts.  
 
Sincerely,  
 
Larry Thal 
President Mountainside Inc.  
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